DUSEL Beamline Working Group Meeting #22
February 9, 2009 – Snake Pit
Draft Summary

Present:  Mike Andrews, Jeff Appel, Dixon Bogert, Sam Childress, Don Cossairt, 
               Jim Hylen, Vic Kuchler, Chris Laughton, Mike Martens, Gina Rameika, 
               George Velev, and Bob Zwaska
               Milind Diwan (from BNL)

Guests:   Phil Adamson, Gary Lauten, and Peter Lucas
Video: Bob Wagner from ANL

Phone:  Mary Bishai from BNL 

Absent: Alan Bross, Nancy Grossman, Dave Harding, Byron Lundberg, 
             Elaine McCluskey, and Rob Plunkett                               
             John Corlett and Mike Zisman from LBNL.
Next Mtgs.: Here is the upcoming presentation schedule:

  2/16  No meeting
  2/23  Simulations of DUSEL Target and Horn

                Mary Bishai 
   3/2   Use of Near Detector in MINOS v_e Appearance Measurement

                Mayly Sanchez

Other Possibilities:

           J-PARC Vist Report (visit week of March 9-13)

           Near Detector Needs for DUSEL

           Reviews and Preparing for Them 

           Integration Issues (e.g., cables, etc.)

           Power Supplies 
Additional Agenda Items for Upcoming Meetings

          Mechanism(s) for getting neutrino community input/buy-in on a set of beam 
                 parameters                      

          Measurements related to the causes of corrosion in the NuMI tunnels

Action Items 

           Think about how to specify measurements related to the causes of corrosion in the    

                  NuMI tunnels.  

           Find out what reports might exist at J-PARC on this topic (Jim).  
NuMI Lessons Learned – Davis Bacon and Union Issues in Construction Projects - Dave Carlson and Gary Leonard
As usual, see the AD documents data base for the presentation slides:
     http://beamdocs.fnal.gov/SNuMI-public/DocDB/ShowDocument?docid=380
The slides are only a starting point for the discussions. What is recorded here is primarily from those discussions during the presentation.  
The Davis-Bacon Act of 1931 is a  federal law which established the requirement of paying prevailing wages on public works projects. All federal government construction contracts, and most contracts for federally assisted construction over $2,000, must include provisions for paying workers on-site no less than the locally prevailing wages and benefits paid on similar projects. See US Code 40 Subsection 276. There are state version of these provision which go back as far as 1891.  The Act applies not just to work done at federal sites, but for work anywhere which is funded with at least some federal money. The prevailing wages are determined for the site at which the work is done, not the location (e.g., Fermilab) which receives the funds. The “prevailing wages” are usually determined from local bargaining unit (i.e., union) contracts. Davis-Bacon provisions are not likely to apply to repairs, but do apply for all primary construction projects.
Fermilab already has the provisions of the Davis-Bacon and related Service-Contract Acts built into its procedures for Contracts and Time-and-Materials (T&M). Requisitions are regularly screened by Procurement and the T&M Office for possible applicability of these Acts.  The DOE has a strong preference for subcontracting work.  The preference is even specified in the DOE prime contract with FRA (Section C at C.4(c)).  FRA is required to obtain a written determination by DOE on the applicability of the Davis-Bacon Act for any work that may be reasonably considered to be within the coverage of the Act.  When it is determined by the DOE that the Davis-Bacon Act does cover a particular work project, FRA must procure by subcontract the covered work (emphasis added).  Nevertheless, some work will not be covered by the Davis-Bacon Act. For best and later efficiencies, it is important for project managers to see that any related work on their project which needs to be done by Laboratory people is identified to the Procurement Department in the acquisition planning phase well before execution. Such work, typically highly specialized or needing testing with specialized equipment, and consequently not readily available from the commercial sector, should be listed in an advance memorandum that includes the nature of the work and its scope relative to the entire project (cost or hours-worked fraction of total effort).  Given the details now required for project planning, this should not be a problem. The Laboratory then goes to the DOE for a Davis-Bacon determination. In the course of normal business, Davis-Bacon determinations are requested on a case-by-case basis at the time the requisition is being processed in Procurement or the T&M Office.  For projects with multiple work activities and long durations, it is far better to obtain a determination for all the project activities up front. The Laboratory has been successful in the past in reserving certain tasks for its technical staff. Sometimes, it has been useful to also go to the local trades councils to alert them to the coming work for them, and about the part which will need to be done by the Laboratory.  
Unions have been known to object, even when the DOE has determined that some work is not covered by the Davis-Bacon Act. For example, when the Army Corps of Engineers was practicing with machine-formed corrugated sheds in a construction project near the Meson Laboratory, the roofers union objected to not having a piece of the action, in spite of lots of work for other unions. The roofers eventually “got used to the idea”. Locally, contractors do not have to hire union workers, only pay prevailing (union) wages. Most contractors do hire union workers here. However, sometimes they do not. This often leads to union activity, including pickets and/or strikes. 

The Laboratory record on avoiding labor disruptions was described as good. There are even situations where union Business Agents may be helpful. One example is in the area of safety; e.g., where an individual worker in that union is not working safely or otherwise not following Fermilab policies. Speaking to workers about the work and about what are the goals of the unusual construction has been appreciated. Examples of such talks after hours, even in subcontractor trailers, were cited as leading to pride in the work and being part of such scientific endeavors. Nevertheless, there are labor and union issues which do come up. 
Among the disputes which can and have arisen, there are those of non-union workers, and some related to DuPage vs Kane county rates and which unions get to do work on site, etc. There are separate unions, rates, and agreements which apply differently in DuPage and Kane counties. There are also judgments about whether certain types of work are more appropriate for electricians or communications workers; e.g., who gets to terminate certain types of low-voltage cables. Questions are raised about magnet-installation crews; are they all riggers, or must there be a machinist too?
In the NuMI project, there were both strikes and secondary boycotts against S.A. Healy, the subcontractor for tunnels and enclosures. Business Agents (BA’s) for unions are known to “cruise the site” looking for non-union workers (or other problems, viewed from their perspective). They have been known to stop and ask a worker for his union card. This has led to “informational picketing” of the site, something which may be an illegal “secondary boycott”. In such cases (where the objection is not against Fermilab, but against a subcontractor on site), there is a standard procedure which takes a couple of days to play out.  First, the Laboratory sets up a separate entry/exit gate for the workers from the subcontractor being targeted. Then the Laboratory informs the unions that their pickets at all but the special gate are interfering with normal Laboratory operations, and are deemed illegal. The unions may picket the designated entrance, but not the general entrances. Any form of picketing at general entrances may be illegal, even if it is “just” a car with flashing lights or union decals, people with union identification on their shirts, etc. The Laboratory can go to the National Labor Relations Board (NLRB) to file a complaint, and then proceed to Federal court to seek an injunction against such things (any pressure on workers not to cross such inappropriate “picket lines”). Usually, issues are resolved about the time such NLRB actions are begun. Claims that non-union workers do not “work up to area standards” may be brought to the Laboratory by the unions as another form of pressure to have subcontractors hire only union workers. 
Costs for the legal effort by the Laboratory are usually covered by the overhead on projects. However, Gary Leonard suggested that for large projects, when help from outside legal firms may be needed, it could be helpful if there were project funds available. It may cost $10-20K for a week of such work, perhaps ten times as much if contract disputes evolve.  On the other hand, our subcontracts require the subcontractor to provide “additionally-insured status” for Fermilab so that the subcontractor’s insurance has a stake in defending the Laboratory from personal injury lawsuits, etc. 
Another wrinkle comes from owner-operator subcontractors, who may cross union boundaries, even when they are a member of one of the relevant unions. 
Work requiring the wearing of radiation badges is deemed hazardous, and results in a $1/hour pay increment. Such work is well identified in contract sections 13-15 and the related exhibits when work is bid by the Laboratory. FESS sees to that. 

Finally, the utility of good documentation of construction projects was discussed. This documentation includes photos of construction progress and/or problems (both casual photos and formal, weekly photos taken by the Fermilab Media Services), daily logs by Fermilab and subcontractor supervisors, and the certified payroll statements provided by the subcontractor to the Laboratory. Photos have been useful in the past in documenting the condition of construction before the occurrence of flooding in claims resolution. Logs have been useful in defending against a wrongful death suit, where a deceased worker had died of cancer and the family sued thinking that the worker had been exposed to radiation as part of his work on site. The documentation demonstrated that the worker had not been working on site on the dates when radiation may have been present. 

